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having been received by cheque. It cannot there­
fore be said that there was any method adopted 
by the assessee and we must take it that the pro­
fits from the speculative transactions were rightly 
shown in the accounts by the petitioner and would 
fall within the previous year—30th October, 1942, 
to 29th October 1943, for the assessment year 1944- 
45. The answer to the second question would, 
therefore, be in the affirmative, i.e., this profit of 
Rs. 11,651-13-0 ought to be in the assessment year 
1944-45. In view of this answer the other question 
does not arise in the present case and, therefore, it 
is not necessary to answer that. As the answer is 
against the assessee, the Commissioner of Income- 
tax will have his costs. Counsel’s fee Rs. 250.

I must point out that the printed paper-book 
which has been prepared for the use of Judges in 
this case is very badly printed and full of mistakes 
even in regard to figures and it is necessary that 
paper-books of proper size and proper print should 
be printed in all Income-tax references.

Falshaw, J. Falshaw, J.—I agree.
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Indian Income-tax Act (XI of 1922)—Sections 4, 6, 10, 
14 and 24—Whether the losses suffered by the assessee in 
transactions in an Indian State in the year of account 
ending March, 1949, may be deducted from or set off 
against the profits and gains in British India in the same 
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under the Income-tax Act—Computation of tax under the 
head ' business’—Section applicable—Whether 10 or 24(1) 
—Interpretation of fiscal statutes—Rule stated.
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The assessee, a firm resident in Ludhiana, carried on 
business in Ludhiana and Ahmednagar in  Malerkotla 
State and kept account in accordance with the mercantile 
system of accounting. In the accounting year 1948-49 
the profits which accrued to the assessee from its business 
in British India was Rs. 72,203 while in its business at 
Malerkotla the firm suffered a loss of Rs. 43,263. The 
question arose whether the loss from business in an Indian 
State could be set off against the profits from business in 
British India.

Held—(1), that the loss incurred by the assessee in 
Malerkotla can be set off against the profits made in 
Ludhiana for purposes of computation of tax payable 
under the head ‘ business ’.

(2) that in computing the tax under the head ‘business’ 
reference has to be made only to section 10 and neither 
section 24(1) as it stood before 1944 nor section 24(1) with 
the proviso is applicable.

(3) that the manner to interpret a fiscal statute is that 
if the only interpretation  which can be put on a provision 
in a fiscal statute is that which would make a citizen liable 
to tax, the Courts must give that interpretation, but if two 
interpretations can be put—one of which makes a citizen 
liable and the other does not—the Courts must give the 
latter interpretation.

V. Ramaswami Ayyangar and another v. Commissioner 
of Income-tax, Madras (1), Anglo French Textile Company, 
Limited v. The Commissioner of Income-tax, Madras (2), 
Anuna Chalam Chettiar v. Commissioner of Income-tax, 
Madras (3), Commissioner of Income-tax, Bombay v. Murli- 
dhar Mathurawalla Mahajan Association (4), Commissioner 
of Income-tax, Madhya Pradesh v. C. P. Syndicate, Nagpur 
(5), Mohan Lal-Hira Lal v. Commissioner of Income-tax, 
C. P. and Berar, Nagpur (6), Income-tax Appellate Tribunal, 
Bombay v. Central Provinces and Berar Provincial Co- 
operative Bank, Limited, Nagpur (7), and The Madras and 
Southern Mahratta Railway Co. Ltd. v. The Bezwada 
Municipality (8), relied o n ; Mishrimal Gulabchand of 
Beawar v. The Commissioner of Income-tax (9), dissented.

Case referred by the Income-tax Appellate Tribunal 
with his letter R.A. No. 276 of 1951-52, dated 4th March,

(1) 18 I.T.R. 150, 157
(2) 1953 S.C.A. 402
(3) 4 I.T.R. 173, 178
(4) (1948) 16 I.TR . 146
(5) (1952) 22 I.T.R. 493
(6) (1952) 22 I.T.R. 448
(7) I.L.R. 1946 Nag. 674
(8) I.L.R. 1945 Mad. I(P.C.)
(9) (1950) 18 I.TJt. 75
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1952, under section 66(1) of the Indian Income-tax Act, 
1922 (Act XI of 1922) as amended by section 92 of the 
Income-tax (Amendment) Act, 1939 (Act VII of 1939) for 
the decision of the Hon’ble Judges of the High Court.

S. M. Sikri, Advocate-General, H. R. M ahajan  and 
Rajinder, Sachar, Advocate, for Petitioner.

Tek  C hand and S. C. M ittal , for Respondent 

J u d g m e n t

K a p u r , J.—This is a case stated by the Income- 
tax Appellate Tribunal by their order dated the 
30th of January, 1952, referring the following ques­
tion to this court—

“ Whether the losses suffered by the assessee 
in transactions in the Indian State of 
Maler Kotla in the year of account 
ending March, 1949. may be deducted 
from or set off against the profits and 
gains in British India in the same 
period in order to arrive at the assessee’s 
taxable income under the Income-tax 
Act, 1922.”

According to the statement of the case as ex­
plained by counsel the assessee is a registered firm 
resident in Ludhiana. The year of assessment is 
1949-50 and the accounting year is 1948-49. The 
assessee carried on business in Ludhiana and 
Ahmednagar in Malerkotla State and kept ac­
counts in accordance with the mercantile system 
of accounting. In the accounting year the profit 
which accrued to the assessee was Rs. 72,203 and 
this was from its business in what at one time was 
British India. In their business at Malerkotla 
there was a loss of Rs. 43,263. There were some 
other items which the assessee was claiming on 
account of income-tax paid in Malerkotla and 
kitchen expenses both of which were disallowed. 
The loss was thus reduced to Rs. 40,344. On appeal 
being taken to the Appellate Assistant Commis­
sioner a sum of Rs. 2,450 was added back but the 
loss of Rs. 43,263 was not allowed to be taken into 
consideration. The Appellate Assistant Commis­
sioner relied on a judgment of the Allahabad High
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,“ 10(1) The tax shall be payable by an 
assessee under the head ‘profits and 
gains of business, profession or vocation* 
in respect of the profits or gains of any 
business, profession or vocation carried 
on by him. (2) Such profits or gains, 
shall be computed after making the 
following allowances namely : —

* *  *  *  *  *  *>•

Section 14 gives exemptions of a general nature 
and section 14 (2) (c) was as follows at the relevant 
time:—

Court in Mishri Mai Gulab Chand of Beawar v. 
The Commissioner, Income-tax (1). The assessee 
took a further appeal to the Income-tax Tribunal 
which was allowed and this loss was allowed to be 
set off. In coming to this conclusion the Tribunal 
followed a decision of the Bombay High Court in 
the Commissioner of Income-tax, Bombay v. Mur- 
lidhar Mathurawallah Mahajan Association (2). 
The Commissioner of Income-tax applied that the 
question which I have set out above be referred to 
the High Court and that has been done.

In order to answer the question reference may 
here be made to the sections which are relevant 
for the purpose. Section 6 gives the heads of 
income chargeable to income-tax and subsection 
(iv) thereof relates to profits and gains of business, 
profession or vocation. Section 10 deals with 
computation and provides—

“ 14(2) (c) in respect of any income, profits 
or gains accruing or arising to him 
within an Indian State unless such 
income, profits or gains are received or 
deemed to be received in or are brought 
into British India in the previous year 
by or on behalf of the assessee, or are 
assessable under section 42” .

(1) (1950) 18 I.T.R. 75
(2) (1948) 16 I.T.R. 146
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Section 16 deals with exemptions and exclu­
sions determining the total income. It is not 
necessary to quote this section. Section 24 deals 
with computing of aggregate income and to sec­
tion 24(1) a proviso was added and this section was 
as under—

“  24. Set-off of loss in computing aggre­
gate Income.— (1) Where any assessee 
sustains a loss of profits or gains in any 
year under any of the heads mentioned 
in section 6, he shall be entitled to have 
the amount of the loss set-off against 
his income, profits or gains under any 
other head in that year:

Provided that, where the loss sustained 
is a loss of profits or gains which would 
but for the loss have accrued or arisen 
within an Indian State, and would, 
under the provisions of clause (c) .of 
subsection (2) of section 14 have been 
exempt from tax such loss shall not be 
set off except against profits or gains 
accruing or arising within an Indian 
State and exempt from tax under the 
said provisions.”

This proviso was added in 1944 and it came 
into force on the 1st of April of that year.

It has been submitted on behalf of the Income- 
tax Commissioner that the loss of Malerkotla busi­
ness cannot be set off chiefly because of section 
14 (2) (c) of the Income-tax Act and reliance has 
been placed by the learned Advocate-General on 
Mishrimal Gulabchand of Beawar v. The Commis­
sioner of Income-tax (1), and the reasons given in 
.that-judgment are pressed in support of his argu­
ment. I am, however, unable to agree with the 
conclusion and the reasons given in that judgment. 
In that judgment it was held that section 10 has 
to be read along with section 14 (2) (c) and if in 
computing the income from a business the profits
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of a business carried on in an Indian State cannot 
be added because of section 14 (2) (c) the loss of 
that business should also not be deducted. Now, 
in order to determine the profits of a business 
under section 6(iv) of the Income-tax Act, com­
putation has to be made in accordance with sec­
tion 10 of that Act which section uses the words; 
“ The tax shall be payable * * in respect of the 
profit or gains of any business carried on by him ” 
(the assessee). There is no reason why for the 
purposes of this Act “any business” carried on by 
an assessee should be read only as business in what 
was British India.

In a Madras case V. Ramaswami Ayyangar 
and another, v. Commissioner of Income-tax, 
Madras (1), it was held that in section 6 there is 
no basis for restricting the words business, pro­
fession or vocation to business, profession or voca­
tion carried on only in British India and not out­
side it. At.page 160 Viswanatha Sastri, J., deal­
ing with argument of the assessee that it was im­
plicit in section 10 of the Act that profits of a 
foreign business of residents should be calculated 
on equitable principles which would mean ‘equit­
able to a layman unhampered by the specific 
directions contained in section 10, ’ said—

“ This argument seems to me to run counter 
to the whole scheme of the Income-tax 
Act. Section 2(4) which defines ‘busi­
ness’ does not confine it to business 
carried on in British India. Section 4 
which is the charging section expressly 
and definitely subjects to Indian income- 
tax foreign profits arising or accruing to 
residents in British India. Section 6 
which deals with the sources of income 
also does not ignore or exempt either 
expressly or by implication, sources of 
income situated abroad from which 
residents of British India derive their 
income. Section 10 also is not confined 
to business carried on in British India.”
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Their Lordships of the Supreme Court in the 
Anglo French Textile Company, Limited v. The 
Commissioner of Income-tax, Madras (1), have 
held (and I give the head note) that a set off under 
section 24(1) of the Income-tax Act can only be 
claimed when the loss arises under one head and 
the profit against which it is sought to be set off 
arises under a different head. When the two 
arise under the same head, the loss can be deduct­
ed but that is done under section 10 and not under 
section 24(1) of the Income-tax Act.

Reference was made by their Lordships to a 
decision of the Privy Council in Anunachalam 
Chettiar v. Commissioner of Income-tax, 
Madras (2). In that case Sir George Rankin 
observed at page 179—

“ In their Lordships’ opinion whether a firm 
is registered or unregistered partner­
ship does not obstruct or defeat the 
right of a partner to an adjustment on 
account of his share of loss in the firm, 
whether the set off be against other 
profits under the same head of income 
within the meaning of section 6 of the 
Act or under a different head in which 
case only need recourse be had to sec­
tion 24(1).”

These two judgments show that in computing the 
profits or gains which arise under section 6(iv) of 
the Income-tax Act recourse can be had only to 
section 10 and not to section 24(1).

I may now refer to the cases in which the 
view taken is what is contended for by the 
assessee. In Commissioner of Income-tax, Bom­
bay v. Murlidhar Mathurawalla Mahajan Asso­
ciation (3), the assessee was, as in the present case, 
a resident in what was British India and was 
carrying on two distinct and separate businesses, 
one in Bombay and the other at Indore.

(1) 1953 S.C.A. 402
(2) 4 I.T.R. 173, 178
(3) (1948) 16 I.T.R. 146
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During the accounting year there was a 
profit in Bombay and loss at Indore and it was 
held by the Income-tax authorities that the loss at 
Indore could not be set off against the profits at 
Bombay. It was held that section 24(1) and the 
proviso to it was not applicable and the assessee 
was entitled to set off the loss in the Indore busi­
ness against the profit of Bombay business. Chagla, 
C.J., said at page 149—

“ To my mind the scheme of the Act is per­
fectly clear. When you turn to section 
10 which deals with business it is a self 
contained head. Different businesses do 
not constitute different heads under the 
Income-tax Act. All businesses where- 
ever carried on constitute one head 
which falls under Section 10 of the Act 
and in order to determine what are the 
profits and gains of a business under 
section 10, an assessee is entitled to 
show all his profits and set off against 
those profits losses incurred by him in 
the same head. It is only when he pro­
ceeds to set off a loss under business 
against a profit under some other head 
that section 24 comes into operation and 
various considerations will arise 
whether he is entitled to such a set off 
or not.”

A similar question again came up for deci­
sion and this time in the Nagpur High Court. In 
the Commissioner of Income-tax, Madhya Pra­
desh v. C. P. Syndicate, Nagpur (1), it was held 
that section 10 which deals with income from 
business is self contained. Profits from all busi­
nesses after deducting the allowances permissible 
under this section constitute profits of the assessee 
from business. In computing profits the losses 
have got to be taken into consideration. In that 
case also the assessee made certain profits in his 
business in India and the losses were suffered by 
him in an Indian State and the question referred 
to the High Court was whether one could be set 
off against the other.

(1) (1952) 22 I.T.R. 493 •
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In the next case from Nagpur, Mohanlal Hira- 
lal v. Commissioner of Income-tax, C.P. and Berar, 
Nagpur (1), the assessee carried on business in 
what was British India and was also a partner in 
a firm doing business in Jaipur and the share of 
his loss was sought to be set off against the profits 
made from his business in British India. It was 
held that in order to arrive at the taxable income 
under the head ‘business’ loss of profits or gains 
from business done in an Indian State has to be 
deducted from the profits and gains of business in 
(British) India.

In Income-tax Appellate Tribunal, Bombay 
v. Central Provinces and Berar Provincial Co­
operative Bank, Limited, Nagpur (2), the first and 
second provisos to section 8 of the Income-tax Act, 
were considered and it was held that interest paid 
by the assessee on the amount borrowed for pur­
poses of investing in securities whether taxable 
or tax-free has to be deducted from the interest 
on both kinds of securities and the remainder 
alone can be taxed.

The weight of authorities, therefore, is in 
favour of the view that in computing the tax under 
the head ‘business’ reference has to be made only 
to section 10 and neither section 24(1) as it stood 
before 1944 nor section 24(1) with the proviso is 
applicable.

Section 14(2) (c) does not, in my opinion, apply 
to facts of the case before us. Section 4(1) of the 
Act provides—

“ 4(1) Subject to the provisions of this Act, 
the total income of any previous year of 
any person includes all income, profits 
and gains from whatever source derived 
which * * * ” .

Under this Act the total taxable income would 
include all profits from whatever source derived. 
Section 16(1) (a) also provides for the inclusion of

(1) (1952) 22 I.T.R. 448
(2) I.L.R. 1946 Nag. 674

l



all income in determining the total income of the 
assessee. If the profits were to be calculated as 
contended for by ;the learned Advocate-General 
it will come to this that the total income for pur­
poses of section 16 will be less than the sufla on 
which the income-tax will actually be payable 
which in my opinion would lead to absurdity and 
it would also mean that under section 10 the words 
“profits of any business” will have to be circums­
cribed to “business in what was British India 
alone” and the word “all” in section 4(1) will also 
have to be read in a similar manner.

The learned Advocate-General then submits 
that on the analogy of proviso to section 24(1) of 
the Income-tax Act, the losses incurred in an 
Indian State should be excluded in computing the 
amount of profits under section 10. To this I am 
unable to agree, and if section 24(1) was applicable 
only to a case where computation has to be made 
by setting off losses under one head against profits 
under another, the addition of the proviso cannot 
enlarge its scope: see The Madras and Southern 
Mahratta Railway Co., Ltd. v. The Bezwada Muni­
cipality (1), and Craies on Statute Law page 201. 
Nor can a fiscal statute be interpreted in this 
manner. If the only interpretation which can be 
put on a provision in a fiscal statute is that which 
would make a citizen liable to tax, the Courts 
must give that interpretation, but if two interpre­
tations can be put—one of which makes a citizen 
liable and the other does not—the Courts must 
give the latter interpretation. But in the present 
case no provision of the Income-tax Act has been 
brought to our notice which makes it clear that the 
assessee is liable. On the other hand precedents 
show that in cases like the one which is before us 
the losses incurred in Indian States can be set off 
against profits made in what was British India, 
and I must give effect to this interpretation.

I would, therefore, answer the question which 
has been referred to us in the affirmative and hold 
that the loss incurred by the assessee in Malerkotla
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can be set off against the profits made in Ludhiana 
for purposes of computation of tax payable under 
the head ‘business’.

The assessee will have his costs in this court. 
Counsel’s fee Rs. 250.

Falshaw, J.—I agree.

CIVIL MISCELLANEOUS.

Before Falshaw and Kapur, JJ.

S h r i BIPAN LAL KUTHIALA,—Petitioner, 

versus

T he COMMISSIONER OF INCOME-TAX, PUNJAB, 
SIMLA,—Respondent.

Civil Miscellaneous No. 494 of 1951 (Income-Ta*, Case).

Indian Income-tax Act (XI of 1922)—Section 66(2)— 
Assessee making sale outside British India but receiving a 
part of the sale-proceeds in British India—Whether the 
amount received in British India to be presumed to in­
clude profits—Question, whether one of fact or law—• 
Appellate Authority, whether can be asked to state a case 
for determination of the question.

The assessee made one sale on credit in Jubbal State 
amounting to Rs. 1,91,000 to one person in one lot out of 
which Rs. 32,000 were received in British India. The 
profits earned in the account year were found by the 
Income-tax Appellate Authority to be Rs. 18,766. . The 
question that arose for determination was whether the sum 
of Rs. 32,000 which was received in British India should 
be presumed to include the profits, that is, the sum of 
Rs. 18,766.

Held, that where remittances have been received by 
an assessee in British India from any business which is 
being carried on outside British India, it is always a ques­
tion of fact, whether the remittances received represent 
the profit earned in such business and in the absence of 
any indication to the contrary and in tile absence of any 
explanation by the assessee the Income-tax authorities 
may well start with the presumption that the remittances 
represent the profit earned by the assessee or at least 
include the profits earned by him and can legitimately 
regard the remittances as representing profit, and this is 
not a presumption of law but is one of fact and its strength

i


